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IN THE UTAH COURT OF APPEALS
CHAD BENNION,
Petitioner/Appellant,
vs.

:
:

Appeal No. 20070186-CA

CHRISTINE BENNION,
Respondent/Appellee..

BRIEF OF APPELLANT

JURISDICTION
UTAH CODE ANN.

§ 78-2a-3(2)(h), and UT. R. APP. P. 3(a) provide this Court's

jurisdiction over this appeal from the Judgment and Order entered on April 2, 2007
(the "Judgment"), by the Third Judicial District Court in and for Salt Lake County,
State of Utah, in this case involving the Appellee's Petition to Modify Decree of
Divorce (the "Petition") as well as other unresolved issues.

CONSTITUTIONAL AND STATUTORY PROVISIONS, STATEMENT OF
ISSUES PRESENTED ON APPEAL. AND STANDARD OF REVIEW

ISSUE #1: Did the trial court error in awarding the Appeliee a
judgment for child care arrears, when no written
verification
was provided showing the Appellee
needed the child care services as required under
UTAH CODE ANN. §
78-45-7.16?

STANDARD OF REVIEW: "Due to the equitable nature of child support
proceedings, [this Court] accordfs] substantial deference to the trial court's findings
and give it considerable latitude in fashioning support orders." Woodward v.
Woodward. 709 P.2d 393, 394 (Utah 1985). The Utah Court of Appeals "...will not
disturb a trial court's decision regarding child support unless there has been an
abuse of discretion." Hill v. Hill. 841 P.2d 722, 724 (Utah App. 1992). "However,
failure of the trial court to consider and make findings on statutorily mandated factors
is itself an abuse of discretion." Jeffries v. Jeffries, 752 P.2d 909, 911-912 (Utah
App. 1988).

ISSUE #2: Is
the
Appellant
entitled
to a credit
or
reimbursement
for one-half of the insurance
premiums
he has purchased on the children, when the Appellee
was the one ordered to provide the insurance in the
Decree of Divorce?

STANDARD OF REVIEW: The Utah Court of Appeals "...will not disturb a trial
court's decision regarding child support unless there has been an abuse of
2

discretion." Hill v. Hill, 841 P.2d 722, 724 (Utah App. 1992).
ISSUE #3: Are the Child Support
used under UTAH CODE ANN.

Guidelines
78-45-7.7

Worksheets
as
unconstitutional?

STANDARD OF REVIEW: "The challenge to the constitutionality of a statute
presents a question of law, which the appellate court will review for correctness."
State v. Weisberq, 2002 UT App 434,1J14, 62 P.3d 457, citing Salt Lake City v.
Lopez, 935 P.2d 1259, 1262 (Utah App. 1997).

DETERMINATIVE CONSTITUTIONAL AND STATUTORY PROVISIONS

A.
B.

C.
D.
E.
F.

U.S. CONST., AMEND. IV
U.S. CONST. , AMEND. XIV
UTAH CODE ANN. §78-45-7
UTAH CODE ANN. § 78-45-7.7
UTAH CODE ANN. § 78-45-7.15
UTAH CODE ANN. § 78-45-7.16

STATEMENT OF THE CASE

The parties in this matter, Chad Bennion ("Bennion") and Christine Bennion
Hess ("Hess") were divorced pursuant to a Decree of Divorce (the "Decree") entered
on May 19, 1998. R0098. Two (2) children were born as issue of this marriage to
wit: Aurora Bennion, born January 4,1994, and Adria Bennion, born July 29,1995
(collectively, the "Children"). Hess filed the Petition on December 26,2003, alleging
3

that there had been a substantial change in circumstances and that child support
should be modified. R0257. On November 16, 2005, Bennion filed his Petition to
Modify alleging that Hess was interfering with his visitation, that custody should be
transferred to him along with child support, and that there was an issue with child
care, insurance, and claiming the minor children as a tax exemption. R0502. On
January 22, 2007, Bennion submitted his Trial Brief respecting his position on the
issues scheduled for trial. R0871-R0880. These matters came before the trial court
for a bench trial on January 30, 2007. R1116. At the end of the bench trial in this
matter, the court issued its Judgment ordering Bennion to pay Hess (a) the amount
of $814.68 per month for child support instead of the previously ordered $352.00;
(b) one-half of daycare expenses that were considered by the trial court to be in
arrears for a total of $9,161.83; and (c) one-half of the medical insurance premiums
for the year 2002 and 2003, constituting an award of $1,921.42. Bennion was given
a credit of Hess's one-half share of the travel expenses for the Children, in the
amount of $714.71 for a total judgment against Bennion in the amount of
$10,368.57. R1033. Bennion now appeals from that Judgment.

STATEMENT OF FACTS

The parties in this matter, Bennion and Hess were divorced by the Decree

4

entered on May 19, 1998. R0098. Two (2) children were born as issue of this
marriage, both children are minors. Hess filed the Petition on December 26,2003,
alleging that there had been a substantial change in circumstances and that child
support should be modified. R0257. On November 16, 2005, Bennion filed his
Petition to Modify alleging that Hess was interfering with his visitation, that custody
should be transferred to him along with child support, that there was an issue with
child care, insurance, and claiming the minor children as a tax exemption. R0502.
On January 22,2007, Bennion filed his Trial Brief respecting the issues in the
matter. Among other issues, Bennion argued that the application of the child support
guidelines to his case was unconstitutional on the basis that it failed to take his three
children born subsequent to the entry of the Decree into consideration when
calculating the support the Children herein were to receive. R0871-R0880. Bennion
argued that the child support laws and calculations were unconstitutional on their
face in that they discriminated against subsequent children of persons protected
under the laws or the previous born children who are not the subject of a child
support order and were thus unconstitutional. Id. at R0876. All matters argued in
the Trial Brief came before the trial court for a bench trial on January 30, 2007.
R1116.
At the bench trial in this matter, testimony and evidence were presented.
Hess testified that the necessity of placing the minor children in daycare began in
5

April of 2002 based upon her attendance at school, an internship, and her full-time
work post-graduation. R1116 at p.20. Hess presented receipts for child care from
June of 2002 through to the beginning of the year 2003. R1116 at p. 21. Bennion's
counsel objected to the receipts, saying come were illegible and that many of them
had no year written on them. R111624. Bennion's counsel also objected saying that
only her testimony showed the receipts were actually sent to Bennion. Id. Hess
then produced more receipts from January 2003 through January 2006 for child
care. R1116 at p.26. Bennion's counsel again objecting stating that the receipts
were suppose to be for child care but that the receipts indicated they were program
fees. R1116 at p. 30.
Hess also testified that she had maintained insurance on the Children. R1116
at p. 44. In June of 2002, the children were enrolled on Hess's new husband, Steve
Hess's (hereinafter "Steve") insurance plan through his place of employment. Id.
Hess moved to admit a letter sent by her husband's employer showing the amounts
of insurance paid on the Children. R1116 at 46. Bennion's counsel objected under
UT.

R. EVID. 8036, stating that there was no certification on the letter and that it was

hearsay. R1116 at p. 47. This objection was sustained by the court and the letter
was withdrawn. Id. Hess testified the insurance for the Children was terminated
when her husband was laid off in May of 2005.
At that time, Hess found a private plan on which she testified she placed the
6

Children. R1116 at p. 49. Hess testified that she had a letter from Blue Cross
showing that the Children had been enrolled on a plan. R1116 at p. 51. Hess also
testified that her premium had started at $197.00 originally for the minor children and
increased the following year to $209. R1116 at p. 52. Hess testified that she
informed Bennion of this insurance status. Id. On cross examination, Hess testified
that she did not have any documentation to show that the child care expenses were
for work or education related expenses. R1116 at p.57. Hess also testified that she
had been told by Bennion that he also had insurance on the Children. R1116 at
p.62.

Hess also testified that the Children were never in daycare when she

was not at school or working. R116 at p. 72. Hess indicated Bennion informed her
verbally of the insurance plan he had on the Children in 2004, but that he provided
her with no information on the plan to use as a secondary insurance until it was
requested for preparation of these court proceedings. R1116 at p. 82. Steve
testified that the Children were covered by his insurance at work in 2002 and that he
believed the cost to insure them was around $300.00 per month. R116 at p. 91.
Bennion testified that he had the Children covered under his insurance.
R1116 at p. 129. Bennion also testified that he had given Hess information about
this insurance and who to contact to determine how they could access it in California
prior to the preparation for this court proceeding. R1116atp.130. Bennion testified
that he had never received any reimbursement for these premiums, although the
7

Decree states that each party will pay half of ali these expenses. R1116 at p. 133.
He also testified that he had provided this insurance to care for the Children. Id.
Bennion also testified that he had objected to Hess' receipts for day care
reimbursement because the receipts were difficult to read or illegible. R1116 at p.
134. Bennion also testified that he had notified Hess of this problem. R1116 at p.
136.
At the end of the bench trial in this matter, the trial court issued its Judgment
ordering Bennion to pay Hess (a) the amount of $814.68 per month for child support
instead of the previously ordered $352.00; (b) one-half of daycare expenses that
were in arrears, totaling $9,161.83; and (c) one-half of the medical insurance
premiums for the years 2002 and 2003 in the totaling $1,921.42. Bennion was
granted a credit of Hess' one-half share of the travel expenses for the minor children,
in the amount of $714.71, for a total judgment against Bennion in the amount of
$10,368.57. R1033.
On or about March 2, 2007, Bennion filed his Notice of Appeal in this matter
from the Judgment. On April 2, 2007 Honorable Glenn Iwasaki of the Third Judicial
District Court, Salt Lake, State of Utah, signed the Judgment and Order in this matter. On
April 7, 2007, Hess filed the Respondent's Motion to Alter or Amend Judgment (the
"Motion"). On November 5,2007, the trial court entered its Order denying the Motion. On
or about November 23, 2007, Bennion filed his transcripts request from the denial of the
8

Motion in anticipation of filing an amended notice of appeal and amended docketing
statement to include information from the post-judgment Motion in this appeal.

SUMMARY OF THE ARGUMENT
UTAH CODE ANN. § 78-45-7.16(2)(b)(i) states that "a party who incurs child care

expenses shall provide written verification of the cost and identity of a child care
provider to the other parent upon initial engagement of a provider and thereafter on
request of the other parent." Hess failed to provide the required written notification
to either Bennion or the trial court regarding whether she was at school or work
during the times that she incurred child care expenses for the Children, thereby
failing to evidence the "reasonableness" of such expenses under such code section
and the Decree. The trial court abused its discretion in ordering Bennion to pay the
child care expenses in this matter absent such necessary evidence.
UTAH CODE ANN.

§ 78-45-7.16 sets forth the guidelines for entering child

support orders with respect to maintenance of insurance on the Children at issue
herein. Bennion maintained insurance policies on the Children although he was not
required to do so under the Decree. Bennion should have received a credit towards
the judgment in this matter for the 2002 and 2003 insurance premiums. The trial
court abused its discretion in determining that Bennion should not receive full credit
in the form of an offset for the insurance premiums paid by him for the Children
9

beginning in 2001 to the present. See, UTAH CODE ANN. § 78-45-7.16(4).
In the instant matter, the child support award as ordered by the trial court
violates Bennion's rights as applied and facially under UNITED STATES CONST.
AMENDS

IV and XIV and is thus unconstitutional. The trial court failed to take into

consideration the fact that Bennion has three (3) other children for which he must
provide support. Bennion's three (3) other children have the right under the equal
protection clause to have support provided to them.

Therefore, Bennion's

Fourteenth Amendment rights and those of his remaining three (3) children were
violated when the trial court failed to take into consideration the three (3) other
children when recalculating Bennion's child support for the Children at issue herein.
"In deviating from the child support guidelines, the trial court must at least
consider the seven statutory factors and enter findings on all of these factors, and
failure to do so constitutes an abuse of discretion." Rehn v. Rehn, 1999 UT App 41,
fli6, 974 P.2d 306. Such factors are located under UTAH CODE ANN. §78-45-7(3). The
trial court in this matter should have taken that into consideration the information
pertaining to Bennion's other children as evidence of a potential need for deviating
from the child support guidelines when calculating the child support. See, UTAH
CODE ANN.

§78-45-7(3)(h).

10

ARGUMENT

I.

THE INFORMATION PROVIDED BY HESS WAS INSUFFICIENT
WRITTEN VERIFICATION AS REQUIRED UNDER UTAH CODE ANN.
§78-45-7.16.

UTAH CODE ANN.

§ 78-45-7.16 states as follows:

The child support order shall require that each parent
share equally

the

reasonable work-related

child

care

expenses of the parents.(2)(a) If an actual expense for
child care is incurred, a parent shall begin paying his share
on a monthly basis immediately upon presentation of proof
of the child care expense, but if the child care expense
ceases to be incurred, that parent may suspend making
monthly payment of that expense while it is not being
incurred, without obtaining a modification of the child
support order. (2) (b)(i) In the absence of a court order to
the contrary, a parent who incurs child care expense shall
provide written
child

care

verification

provider

to

of the cost and identity of a
the

other

parent

upon

initial

engagement of a provider and thereafter on the request of
the other parent, (ii) In the absence of a court order to the

11

contrary, the parent shall notify the other parent of any
change of child care provider or the monthly expense of
child care within 30 calendar days of the date of the
change. (3) In addition to any other sanctions provided by
the court, a parent incurring child care expenses may be
denied the right to receive credit for the expenses or to
recover the other parent's share of the expenses if the
parent

incurring

the

expenses

fails

to

comply

with

Subsection (2)(b).
(Emphasis added.) Paragraph 6 of the Decree in this matter states as follows:
Commencing April 1, 1998, [Bennion] is required to pay
one-half of all reasonable child care expenses, incurred
while working or while receiving occupational or careerrelated training. [Hess] shall provide to [Bennion]
written verification of the cost and identity of the child
care provider upon the initial engagement of the
provider.
Hess testified that the necessity of placing the minor children in daycare
began in April of 2002 based upon her attendance at school, an internship, and her
full-time work post-graduation. R1116 at p.20. Hess presented receipts for child
care from June of 2002 through to the beginning of the year 2003. R1116 at p. 21.
Bennion's counsel objected to the receipts, saying come were illegible and that
many of them had no year written on them. R111624. Bennion's counsel also
12

objected saying that only her testimony showed the receipts were actually sent to
Bennion. Id. Hess then produced more receipts from January 2003 through
January 2006 for child care. R1116 at p.26. Bennion's counsel again objecting
stating that the receipts were suppose to be for child care but that the receipts
indicated they were program fees. R1116 at p. 30.
In the instant matter, Hess failed to provide the required written notification to
either Bennion or the trial court regarding whether she was at school or work during
the times that the Children were in child care. Although Hess testified that she never
had the Children in child care unless she was at work or school, she provided no
written documentation to the trial court to evidence these contentions. By failing to
provide this documentation to Bennion and the trial court, Hess failed to meet the
requirements of UTAH CODE ANN. § 78-45-7.16 and the provisions of the Decree
requiring proof by written notification of the child care expenses and the
"reasonableness" of those expenses to either Bennion or the trial court. To meet the
requirements, Hess needed to not only provide Bennion with the receipts for the
child care, but also documentation showing that she was indeed at school or work
during the hours she had the Children in child care. Therefore, because of this
failure to provide the necessary written verification the trial court erred in awarding
Hess a judgment for one-half of her child care expenses.
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II.

BENNION SHOULD BE GIVEN A CREDIT OR OFFSET FOR THE
INSURANCE PREMIUMS HE HAS PAID FOR THE CHILDREN.

Paragraph 6 of the Decree states as follows:
Respondent shall be required to maintain health and dental
insurance on the minor children of the parties so long as
the same is available at a reasonable cost through her
employment. Commencing April 1, 1998, any premiums for
insurance coverage for the children and all of the children's
medical and dental expenses not paid by insurance shall
be shared equally by the parties.
UTAH CODE ANN.

§ 78-45-7.16 states as follows:

The court shall order that insurance for the medical
expenses of the minor children be provided by a parent if it
is available at a reasonable cost. (2) In determining which
parent shall be ordered to maintain insurance for medical
expenses, the court or administrative agency may consider
the: (a) reasonableness of the cost; (b) availability of a
group insurance policy; (c) coverage of the policy; and (d)
preference of the custodial parent. (3) The order shall
require each parent to share equally the out-of-pocket costs
of the premium actually paid by a parent for the children's
portion of insurance. (4) The parent who provides the
insurance coverage may receive credit against the base
child support award or recover the other parent's share of
the children's portion of the premium. In cases in which the
parent does not have insurance but another member of the
parent's household provides insurance coverage for the
children, the parent may receive credit against the base
child support award or recover the other parent's share of
the children's portion of the premium. (5) The children's
portion of the premium is a per capita share of the premium
actually paid. The premium expense for the children shall
be calculated by dividing the premium amount by the
number of persons covered under the policy and multiplying
the result by the number of children in the instant case. (6)
The order shall require each parent to share equally all
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reasonable and necessary uninsured medical expenses
incurred for the dependent children, including but not
limited to deductibles and copayments. (7) The parent
ordered to maintain insurance shall provide verification of
coverage to the other parent, or to the Office of Recovery
Services under Title IV of the Social Security Act, 42 U.S.C.
Section 601 et seq., upon initial enrollment of the
dependent children, and thereafter on or before January 2
of each calendar year. The parent shall notify the other
parent, or the Office of Recovery Services under Title IV of
the Social Security Act, 42 U.S.C. Section 601 et seq., of
any change of insurance carrier, premium, or benefits within
30 calendar days of the date the parent first knew or should
have known of the change. (8) A parent who incurs medical
expenses shall provide written verification of the cost and
payment of medical expenses to the other parent within 30
days of payment. (9) In addition to any other sanctions
provided by the court, a parent incurring medical expenses
may be denied the right to receive credit for the expenses
or to recover the other parent's share of the expenses if
that parent fails to comply with Subsections (7) and (8).
Hess testified that she had maintained insurance on the Children. R1116 at p. 44.
In June of 2002, the children were enrolled on Steve's insurance plan through his
place of employment. Id. Hess moved to admit a letter sent by her husband's
employer showing the amounts of insurance paid on the Children. R1116 at 46.
Bennion's counsel objected under UT. R. EVID. 803(6), stating that there was no
certification on the letter and that it was hearsay. R1116 at p. 47. This objection
was sustained by the court and the letter was withdrawn. Id. Hess testified the
insurance for the Children was terminated when her husband was laid off in May of
2005.

At that time, Hess found a private plan on which she testified she placed
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the Children. R1116 at p. 49. Hess testified that she had a letter from Blue Cross
showing that the Children had been enrolled on a plan. R1116 at p. 51. Hess also
testified that her premium had started at $197.00 originally for the minor children
and increased the following year to $209.00. R1116 at p. 52. Hess testified that
she informed Bennion of this insurance status. Id. Hess also testified that she had
been told by Bennion that he also had insurance on the Children. R1116 at p.62.
In the instant matter, Hess had provided insurance for the Children as she was
required to do under the Decree. However, as Bennion testified to at the bench trial,
he has also provided insurance for the children because he cares about them.
R1116 at p. 133. Bennion also testified that he had never received any kind of
reimbursement or credit for the premiums he had paid for the children. Id. Paragraph
6 of the Decree states that any premiums or expenses not covered by insurance
should be shared equally by the parties. Therefore, Bennion should receive at least a
credit of one-half of the insurance premiums that he has maintained on the minor
children towards the judgment that was awarded to Hess for the insurance premiums
for 2002 and 2003. Paragraph 6 of the Decree does state that the insurance
premiums should be equally paid by the parties and does not specifically say that
these premiums are to be paid equally by the parties for the party who is responsible
for maintaining the insurance. Therefore, it appears that Bennion should receive a
credit towards the judgment for the 2002 and 2003 insurance premiums. The trial
16

court abused its discretion in determining that Bennion should not receive full credit in
the form of an offset for the insurance premiums paid by him for the Children
beginning in 2001 to the present. See, UTAH CODE ANN. § 78-45-7.16(4).

III.

THE CHILD SUPPORT GUIDELINES AS SET FORTH IN UTAH CODE
ANN. § 78-45-7 ARE FACIALLY UNCONSTITUTIONAL AND
UNCONSTITUTIONAL AS APPLIED.

UNITED STATES CONST. AMEND.

IV states as follows:

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.
UNITED STATES CONST. AMEND.

XIV states as follows:

All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the state wherein they reside. No state shall
make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any
state deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.
UTAH CODE ANN.

§ 78-45-.7.7 states as follows:

(1) Each parent's child support obligation shall be
established in proportion to their adjusted gross incomes,
unless the low income table is applicable. Except during
periods of court-ordered parent-time as set forth in Section
7 8 - 4 5 - 7 . 1 1 , the parents are obligated to pay their
proportionate shares of the base combined child support
17

obligation. If physical custody of the child changes from that
assumed in the original order, modification of the order is
not necessary, even if only one parent is specifically
ordered to pay in the order. (2) Except in cases of joint
physical custody and split custody as defined in Section 7845-2 and in cases where the obligor's adjusted gross
income is $1,050 or less monthly, the base child support
award shall be determined as follows: (a) combine the
adjusted gross incomes of the parents and determine the
base combined child support obligation using the base
combined child support obligation table; and (b) calculate
each parent's proportionate share of the base combined
child support obligation by multiplying the combined child
support obligation by each parent's percentage of combined
adjusted gross income. (3) In the case of an incapacitated
adult child, any amount that the incapacitated adult child
can contribute to the incapacitated adult child's support may
be considered in the determination of child support and may
be used to justify a reduction in the amount of support
ordered, except that in the case of orders involving multiple
children, the reduction shall not be greater than the effect
of reducing the total number of children by one in the child
support table calculation.(4) In cases where the monthly
adjusted gross income of either parent is between $650 and
$1,050, the base child support award shall be the lesser of
the amount calculated in accordance with Subsection (2)
and the amount calculated using the low income table. If the
income and number of children is found in an area of the
low income table in which no amount is shown, the base
combined child support obligation table is to be used. (5)
The base combined child support obligation table provides
combined child support obligations for up to six children.
For more than six children, additional amounts may be
added to the base child support obligation shown. Unless
rebutted by Subsection 78-45-7.2(3), the amount ordered
shall not be less than the amount which would be ordered
for up to six children. (6) If the monthly adjusted gross
income of either parent is $649 or less, the tribunal shall
determine the amount of the child support obligation on a
case-by-case basis, but the base child support award may
18

not be less than $30. (7) The amount shown on the table is
the support amount for the total number of children, not an
amount per child. (8) For aii worksheets, income and
support award figures shall be rounded to the nearest
dollar.
"When challenging the constitutionality of a statute, plaintiffs carry the burden
of establishing that the statute is unconstitutional either on its face or as applied to the
facts of the given case." Utah Public Employees Ass'n v. State. 2006 UT 9,fl9,131
P.3d 208, citing State v. Herrera, 1999 UT 64,1f4 n. 2,993 P.2d 854; see also, Smith
Inv. Co. v. Sandy City, 958 P.2d 245,251 (Utah App. 1998)(explaining that plaintiffs
carry a "heavy burden" in facial challenges). This Court has previously stated as
follows:
When asserting an as-applied challenge, the party claims
that, under the facts of his particular case, "the statute was
applied ... in an unconstitutional manner." [State v. Herrera.
1999 UT 64, 1J4 n. 2, 993 P.2d 854J. In contrast, "[wjhen
asserting a facial challenge, a party seeks to vindicate not
only his own rights, but those of others who may be
adversely impacted by the statute in question." City of
Chicago v. Morales, 527 U.S. 4 1 , 55-56, 119 S.Ct. 1849,
144 L.Ed.2d 67 (1999). In making a facial challenge, the
challenger asserts that the statute is so constitutionally
flawed that "'no set of circumstances exists under which the
[statute] would be valid.'" Herrera, 1999 UT 64,1J4 n. 2, 993
P.2d 854 (quoting United States v. Salerno, 481 U.S. 739,
745, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987))(alteration in
original).
State v. Ansari. 2004 UT App 326,1|27,100 P.3d 231.
In Smith Inv. Co.. supra, the court looked specifically to the constitutionality of
19

the legislation affecting the challenger's property and held that, if the plaintiffs do not
allege "any injury due to the enforcement of the statute, there is as yet no concrete
controversy regarding the application of the specific provisions and regulations.
Thus, the only question before the court is whether the mere enactment of the
statutes and regulations constitutes a taking." Ibid., citing Keystone Bituminous Coal
Ass'n v. DeBenedictis. 480 U.S. 470,493,107 S.Ct. 1232,94 LEd.2d 472 (U.S.Pa.
1987)(emphasis in original). The Utah Supreme Court acknowledged that u[m]any
other courts in the United States have likewise relied on the substantive merits of the
takings claim in determining the validity of a facial challenge."

Utah Public

Employees Ass'n, supra, at 1J24 (additional citations omitted).
In Fauver v. Hansen, the Utah Court of Appeals set forth the following with
respect to the purpose of child support:
Utah courts have long held that the right to receive child
support is an unalienable right, belonging to the child, and
cannot be bartered away by the child's parent or parents.
Hills v. Hills, 638 P.2d 516, 517 (Utah 1981); Hansen v.
Gossett, 590 P.2d 1258, 1260 (Utah 1979) (right to support
belongs to the child); State Division of Family Services v.
Clark, 554 P.2d 1310, 1311-12 (Utah 1976) (child support
duty is continuing and right to receive it is unalienable);
Baggs v. Anderson, 528 P.2d 1 4 1 , 143 (Utah 1974) (a father
cannot divest himself of the obligation to support, nor
defeat the child's right to support).
Ibid., 803 P.2d 1275,1279 (Utah App., 1990). Although unaddressed by our appellate
courts,
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On January 22,2007, Bennion filed his Trial Brief respecting the issues in the
matter. Among other issues, Bennion argued that the application of the child support
guidelines to his case was unconstitutional on the basis that it failed to take his three
(3) children born subsequent to the entry of the Decree into consideration when
calculating the support the Children herein were to receive. R0871-R0880. Bennion
argued that the child support laws and calculations were unconstitutional on their face
in that they discriminated against subsequent children of persons protected under the
laws or the previous born children who are not the subject of a child support order
and were thus unconstitutional. Id. at R0876. All matters argued in the Trial Brief
came before the trial court for a bench trial on January 30, 2007. R1116.
In the instant matter, the child support award as ordered by the trial court
violates Bennion's rights as applied and facially under UNITED STATES CONST. AMENDS
IV and XIV and is thus unconstitutional.

The trial court failed to take into

consideration the fact that Bennion has three (3) other children for which he must
provide support. Bennion testified that he is under court orders in another matter to
pay amounts of support. R1116 at p. 147. However, this was not taken into
consideration when the child support was recalculated in this matter. This violates
not only his equal protection rights, but the right his other three (3) children have to
support. See, Fauver v. Hansen, supra.
Bennion's three (3) other children have the right under the equal protection
21

clause to have support provided to them.

Therefore, Bennion's Fourteenth

Amendment rights and those of his remaining three (3) children were violated when
the trial court failed to take into consideration the three (3) other children when
recalculating Bennion's child support for the minor children. Therefore, UTAH CODE
ANN. 78-45-7.7 pertaining to the calculation of child support is unconstitutional in that
it does not consider those children whom a parent is required to support that either
lives in their home or are the subject of temporary support orders. The Child Support
Worksheet supplied for matters such as these fails to consider either of these
circumstances, to the prejudice of Bennion and his three other children.

IV.

ALTERNATIVELY, THE TRIAL COURT FAILED TO TAKE THE
FACTORS OF UTAH CODE ANN. §78-45-7 INTO CONSIDERATION.

UTAH CODE ANN.

§78-45-7 states in relevant part as follows:

(3) If the court finds sufficient evidence to rebut the
guidelines, the court shall establish support after
considering all relevant factors, including but not
limited to:(a) the standard of living and situation of the
parties;
(b) the relative wealth and income of the parties;
(c) the ability of the obligor to earn;
(d) the ability of the obligee to earn;(e) the ability of
an incapacitated adult child to earn, or other benefits
received by the adult child or on the adult child's
behalf including Supplemental Security Income;
(f) the needs of the obligee, the obligor, and the child;
(g) the ages of the parties; and
(h) the responsibilities of the obligor and the obligee
for the support of others.
22

"In deviating from the child support guidelines, the trial court must at least consider
the seven statutory factors and enter findings on all of these factors, and failure to do
so constitutes an abuse of discretion." Rehn v. Rehn, 1999 UT App 41, fl16, 974
P.2d 306.
Alternatively, if this Court does not find the UTAH CODE ANN. § 78-45-.7J to be
either facially unconstitutional or unconstitutional as applied, then this Court should
find that the trial court abused its discretion by failing to take into consideration
Bennion's obligation to support his three (3) other children when recalculating the
child support. Bennion alerted the court that he had been order to pay other award
amounts based in another matter pending before the trial court. The trial court in this
matter should have taken that into consideration the information it had before it as
evidence of a potential need for deviating from the child support guidelines when
calculating the child support. See, UTAH CODE ANN. §78-45-7(3)(h). The trial court
was required to enter findings respecting this matter, and failed to do so. The trial
court thus abused its discretion in failing to enter findings and determine whether
deviation was necessary in this matter given Bennion's obligation to support his other
children born after the entry of the Decree in this matter. As such, the Judgment
should be overturned and the matter remanded for recalculation or further action
accordingly.
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CONCLUSION
WHEREFORE, based upon the foregoing, Bennion respectfully requests that
this Court reverse the Judgment in this matter and take any such further action as this
Court deems appropriate.

DATED THIS 21 S T day of December, 2007.

Michael J. Tnornpson
Attorney for Appellant
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I certify that I mailed, first class postage prepaid, a copy of the foregoing
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Mr. David R. Ward
Attorney for Respondent/Appellee
4543 South 700 East. Suite 200
Salt Lake City, UT 84107
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ADDENDUM "A"
Decree of Divorce,
dated May 19, 1998

FILED OiSTAICT COURT
Third Judicial District
MAY 1 o jqqfj

David R. Ward #3379
HUTCHISON, NEIDER, WARD & KING
Attorney for Respondent
5242 South College Dr., Suite 330
Salt Lake City, Utah 84123
Telephone: (801) 268-9868

S * c l LAX£ COUNTY

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
CHAD BENNION,

]
DECREE OF DIVORCE

Petitioner,

]

vs.

]

CHRISTINE BENNION,
Respondent.

])

Civil No. 964903735 DA

]>

Judge Glenn Iwasaki

The above-entitled matter having come before the Honorable
Glenn Iwasaki, Judge of the above-entitled Court, for entry of a
Decree of Divorce, the Court having entered its Findings of Fact
and

Conclusions

of

Law

herein

and

with

good

cause

appearing

therefor,
NOW, THEREFORE, IT IS HEREBY ORDERED AND DECREED AS FOLLOWS:
1.

Plaintiff

is

granted

a

Decree

of

Divorce

from

the

Defendant, the same to become final upon the signing and entry
hereof.
2.

Respondent is awarded the sole care, custody and control

of the parties' minor children, Aurora Bennion, born January 4,
1994, and Adria Bennion, born July 29, 1995, subject to, unless

otherwise agreed by the parties, reasonable visitation rights for
the Petitioner as the parties may agree, including, but not limited
to, the following:
a.

Three (3) two-week periods each year.

Each party

shall pay one-half of the cost to transport the children to
Salt Lake City and back.

The parties shall coordinate their

schedules to accommodate these visits, and Plaintiff shall
give Respondent at least a 3 0-day prior notice.
b.

Petitioner shall have visitation in California upon

a 30-day prior notice to Respondent, or shorter notice if
reasonable, so long as this does not interfere with plans that
Respondent already has.
3.

Petitioner is required to pay child support to Respondent

in the amount of $352.00 per month, continuing until the minor
children reach the age of 18 or graduate from high school with
their normal graduating class, whichever is later.

Petitioner's

income shall not be subject to income withholding pursuant to Utah
Code Ann. 78-45-7 et seq. and 62A-11-401 et seq. and 501 et seq
unless he becomes more than 3 0 days delinquent

in his support

obligation.

If automatic withholding does occur, an additional

$7.00

processing

check

fee

should

withheld each month.

2

be

included

in

the

amount

4.

Commencing April 1, 1998, Petitioner is required to pay

one-half (h)

of all reasonable child care expenses incurred while

working or while receiving occupational or career-related training.
Respondent shall provide to Petitioner written verification of the
cost

and

identity

of a child

care

provider

upon

the

initial

engagement of the provider.
5.

The

Respondent

shall

be

allowed

to

claim

the

minor

children as dependents for tax purposes.
6.

Respondent

shall

be

required

to maintain

health

and

dental insurance on the minor children of the parties so long as
the same is available at a reasonable cost through her employment.
Commencing April 1, 1998, any premium for insurance coverage for
the children and all of the children's medical and dental expenses
not paid by insurance shall be shared equally by the parties.
1.

Pursuant to Utah Code Ann. 78-45-7.15, Respondent shall

be required to provide verification of insurance coverage to the
Petitioner or to the Office of Recovery Services, if applicable, on
or

before

January

2nd

of

each

calendar

year;

furthermore,

Respondent shall be required to notify the Petitioner or the Office
of Recovery Services, if applicable, of any change of insurance
carrier, premium or benefits within thirty (30) days of the date
Respondent first knew or should have known of the change.
8.

Pursuant to Utah Code Ann. 78-45-7.15, either party who
3

incurs medical expenses on behalf of the minor children shall be
required to provide written verification of the costs and payment
of such medical expenses to the other party within thirty (30) days
of payment.
9.

Neither party is required to pay alimony herein.

10.

The parties own certain household furnishings, furniture,

appliances and personal property, and it is reasonable that each
party should be awarded any such property which each presently has
in his or her possession, except that Respondent is also awarded
the following items:

The cedar chest, oak closet

(3 pieces),

housewares (china, stemware, silverware, cookware) and one-half (h)
of the collectibles.
within ninety

The collectibles shall be valued and divided

(90) days after entry of this Decree of Divorce,

except that Petitioner

shall have the option to keep all the

collectibles if, within that 90 days, he pays to Respondent the
value of her one-half (h)
11.

share therein.

The parties shall each be ordered to assume and pay the

debts incurred in their own names since the separation, and hold
the other harmless therefrom.

Further, the Petitioner is required

to assume and pay the obligations owing to Associates ($2,000), LDS
Hospital

($680),

($400), Selco

Gerald

Bennion

($7,100),

Stayner

Fitzgerald

($165) and any debts associated with the

floral

businesses, C & R Floral Wholesale and C & R Creations, owned
4

during the marriage.
12.

Each party is required to pay their own attorney fees and

costs incurred herein.
13.

Each party is ordered to execute and deliver to the other

such documents as are required to implement the provisions of the
Decree of Divorce entered by the Court.
DATED this

/ ^ - ^ d a y of M * f ^ y i 9 9 8 .
BY THE COURT:

Judge Glenn K. Iwasaki
District Court Judge
Approved:

Clark R. Ward
Attorney for Petitioner
CERTIFICATE OF MAILING
On the
pffi - day of March, 1998, I mailed a true and correct
copy of the foregoing DECREE OF DIVORCE, postage prepaid, to the
following:
Clark R. Ward
Attorney for Petitioner
7050 Union Park Center, Suite 420
Salt Lake City, UT 84047

^cMu^^m^
BennBenn.Dec

ADDENDUM "B"
Judgment and Order,
dated April 2, 2007

FILED DISTRICT COURT
Third Judicial District

R. WARD #3379
WARD & KING, L C.
Attorney for Respondent
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107
Telephone:
(801)268-9868
Facsimile:
(801)263-1010
DAVID

APT-x2 2L
SAL? ^ ' /

LLN.XA

3y.

DepuW Cierk

E N T ^ E D IN p r - c j R Y
Or j u D ^ - i f - * •->/
DATE

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

CHAD E. BENNION,

JUDGMENT AND ORDER

Petitioner,
vs

Case No. 964903735

CHRISTINE M. HESS f/k/a BENNION,
Responderit.

Judge Glenn K. Iwasaki
Commissioner Patrick Casey

The above-entitled matter having come on for trial before the Honorable Glenn K.
Iwasaki, Judge of the above-entitled Court on the 30Ib day of January, 2007, the Court having
heard the testimony of witnesses, having reviewed the exhibits admitted herein, having heard the
arguments of counsel, and having made and entered its Findings of Facts and Conclusions of
Law herein;

Judgment and Order @J

Benmon v Hess-Benmon (Judgment and Order) wpd

1 1 | | | | | | | | j | | fill | | | | | | | | | | | | | | | | | | | | | |
JD21226293
964903735
BENNION,CHAD

NOW THEREFORE IT IS HEREBY ORDERED as follows:
1.

Petitioner is required to pay child support to the Respondent commencing January

31, 2007 in the amount of $814.68 per month.
2.

Respondent is granted judgment against Petitioner as follows:
a.

For Petitioner's one-half share of day care expenses in the amount of

b.

For Petitioner's one-half share of medical insurance premiums incurred by

$9,161.83;

the Respondent in 2002 and 2003 for the parties' minor children in the amount of $1,921.42;
c.

Less a credit for Respondent's one-half share of travel expenses for the

children in the amount of $714.71;
for a total judgment of $10,368.5^
3.

Respondent is granted judgment against Petitioner for interest at the legal rate of

ten percent (10%) per annum on the day care and insurance premium arrears from the date each
arrear accrued through the date of entry of this Judgment and Order.
4.

This judgment shall accrue interest at the legal rate until paid in full.

5.

Each party shall pay their own attorney fees and costs incurred herein.

Benmon v Hess-Benmon (Judgment and Order) wpd
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DATED this ^

day of April, 2007.
BY THE COURT:

JUDGE GLENN K.
Third District Court

CERTIFICATE OF DELIVERY
On the 5lh day of March, 2007,1 hereby certify that I mailed and faxed a true and correct
copy of the foregoing JUDGMENT AND ORDER, postage prepaid, to the followingMichael J. Thompson
881 South Orem Blvd , Suite 3
Orem, UT 84058
(801)233-9044 [facsimile]

'W

TT
W

Bennion v Hess Bennion (Judgment and Order) wpd
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ADDENDUM "C"
Findings of Fact,
dated April 2, 2007

FILED DISTRICT COURT
Third Judicial District

#3379
WARD & KING, L.C.
Attorney for Respondent
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107
Telephone:
(801)268-9868
Facsimile:
(801)263-1010
DAVID R . W A R D

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

CHAD E. BENNION,

FINDINGS OF FACTS AND
CONCLUSIONS OF LAW

Petitioner,
vs.

Case No. 964903735

CHRISTINE M. HESS f/k/a BENNION,
Respondent.

Judge Glenn K. Iwasaki
Commissioner Patrick Casey

The above-entitled matter having come on for trial before the Honorable Glenn K.
Iwasaki, Judge of the above-entitled Court, on the 30th day of January, 2007, the Court having
heard the testimony of witnesses, having reviewed the exhibits admitted herein, having heard the
arguments of counsel, and with good cause appearing therefore, the Court does hereby enter the
following:

Benmon v Hess-Benmon (Findings of Facts and Conclusions of Law) final wpd

FINDINGS OF FACT
1.

Pursuant to paragraph 3 of the Decree of Divorce, Petitioner was required to pay

child support to Respondent in the amount of $352.00 per month. This child support amount was
based on income for the Petitioner of $1,250.00 per month and income for the Respondent of
$2,288.00 per month.
2.

Ln November, 1998, Petitioner was elected as a representative to the Utah State

Legislature and served there through December, 2004.
3.

On January 1, 2001, Petitioner became employed with Salt Lake County.

4.

On December 26, 2003, Respondent filed a Petition to Modify Decree of Divorce

("Petition") seeking an increase in the child support required to be paid by Petitioner.
5.

A Summons and copy of the Petition were served on the Petitioner on January 17,

6.

Since the filing of Respondent's Petition, Petitioner's income has been as follows:

2004.

A.

For the year 2004, $54,796.01 ($4,566.00 per month), comprised of the

following:
I

Income from the Utah State Legislature: $13,509.87.

ii.

Income from Salt Lake County: $42,286.14.

Petitioner took unpaid leave from Salt Lake County while serving in the State Legislature.
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7.

B.

For the year 2005: $52,896.00 ($4,408.00 per month).

C.

From January 1 to March 31, 2006: $4,618.00 per month.

D.

From April 1, 2006 to the day of trial: $5,537.00 per month.

Since Respondent filed her Petition, she has had the same employer, has worked

full-time and her income has been as follows:
A.

For 2004: $24,833.32 ($2,089.44 per month).

B.

For 2005: $29,134.31 ($2,427.86 per month).

C.

From January to September 22, 2006: Hourly at the rate of $17.75 per hour

($3,077.00 per month).
D.

From September 23 to the day of trial: Hourly at the rate of $20.00 per

hour ($3,467.00 per month).
8.

Pursuant to paragraph 4 of the Decree of Divorce, Petitioner was required to pay

one-half (/4) of all reasonable child care expenses for the parties' minor children.
9.

Pursuant to paragraph 6 of the Decree of Divorce, Respondent was required to

maintain health and dental insurance on the minor children of the parties, as long as it was
available at a reasonable cost through her employment, and any premium for such insurance
coverage for the children and all of the children's medical and dental expenses not paid by
insurance were to be shared equally by the parties.
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10.

As of June 1, 2002 Petitioner was current on his child support obligation and his

one-half share of day care expenses and insurance premiums for the parties' children.
11.

Since June 1, 2002 and up to the date of trial, Petitioner's total child support

obligation pursuant to the Decree of Divorce was $19,712.00, calculated by taking the number of
months in this period, fifty-six (56) months, and multiplying that by $352.00 per month.
12.

Respondent admitted that Petitioner had paid to her during the period of June 1,

2002 through the date of trial (January 30, 2007) the total amount of $15,888.00.
13.

Petitioner testified that he sent $400.00 to Respondent just a few days prior to

14.

No other evidence was admitted showing any other payment by Petitioner to

trial.

Respondent.
15.

Pursuant to paragraph 2.a. of the Decree of Divorce, each party was required to

pay one-half of the cost to transport the children to Salt Lake City and back.
26.

Petitioner testified that he paid $1,429.42 in travel expenses for the parties'

children.
17.

In 2002 and 2003, Respondent's husband, Steve Hess, was employed by New

Horizons Computer Learning Centers, Inc.
18.

Through her husband's employment, Respondent provided insurance coverage for

the parties' minor children from March 2002 through May 1, 2005.
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19.

In 2002, this coverage was provided for March through December at a cost of

$4,164.00, or $416.40 per month, and covered the Respondent, her husband, and the two (2)
children for a total of four (4) people. The per person cost was $104.10 and the amount
attributable to the children was $208.20 per month.
20.

In 2002, the insurance premiums paid by Respondent's husband on behalf of the

minor children totaled $1,457.40, calculated by taking the amount of the premium attributable to
the children of $208.20 and multiplying that by the seven (7) months of June through December,
2002.
21.

In 2003, Respondent's husband paid insurance premiums in the amount of

$4,791.00 or $399.25 per month, and covered the Respondent, her husband and the two (2)
children for a total of four (4) people. The per person cost was $99.81 per month and the amount
attributable to the children was $199.62 per month.
22.

No evidence was admitted showing the cost of this insurance to the Petitioner.

23.

In 2004, Respondent's husband paid insurance premiums in the amount of

$4,304.64 per year or $358.78 per month. The per person cost was $89.68 per month and the
amount attributable to the children was $179.36 per month.
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24.

From January 1 through May 1, 2005, at which time Respondent's husband was

laid off from work and his insurance coverage was terminated, Respondent's husband paid
insurance premiums in the amount of $1,672.95 per year or $418.23 per month. The per person
cost was $104.56 per month and the amount attributable to the parties' children was $209.12 per
month.
25.

Beginning June 29, 2005 and up to the time of trial (January 30, 2007),

Respondent obtained a private insurance policy through Blue Cross of California which covered
the children only.
26.

Respondent obtained this policy because it had no deductibles and only copays,

cost less than any other comparable policy, and cost only slightly more than a policy which
required deductibles and paid only eighty percent (80%) of covered expenses.
28.

Respondent has paid insurance premiums from June 29, 2005 up to the time of

trial (January 30, 2007) as follows:
A.

From July, 2005 through February, 2006, $197.00 per month for a total of

B.

From March, 2006 through January, 2007, $209.00 per month for a total of

$1,576.00.

$2,209.00.
28.

Beginning in 2004, Petitioner has provided health insurance coverage for the

parties' children through the Public Employees Health Program.
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29.

Since June 1, 2002 and up to the date of trial, Respondent has paid day care

expenses for the parties' minor children in the amount of $18,323.67.
30.

The day care expenses paid by Respondent were for basic day care only and do

not include additional expenses paid by the Respondent for extra-curricular or optional activities.
Based on the foregoing findings of fact, the Court does hereby enter the following:
CONCLUSIONS OF LAW
1.

The Decree of Divorce was signed and entered on May 19, 1998.

2.

There had been no modifications of the child support order contained in the

Decree of Divorce nor any other child support order issued prior to the time of trial.
3.

There had been a substantial change of circumstances in the parties' respective

incomes at the time Petitioner was served with Respondent's Petition on January 17, 2004.
4.

Petitioner's monthly child support obligation should be modified as of the date of

trial and Petitioner should be required to pay child support in the amount of $806.42 (as
computed pursuant to Utah Code Ann. §78-45-101 et seg., a child support worksheet being
attached hereto as Exhibit "A" and by this reference incorporated herein).
5.

Petitioner's monthly child support obligation should not be modified retroactively.

6.

Respondent failed to provide evidence as to the payments she admitted that she

received from Petitioner and is therefore not entitled to judgment against Petitioner for unpaid
child support as required by the original decree of divorce.
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7.

The day care expenses incurred by the Respondent were reasonable and necessary.

8.

Respondent is entitled to judgment against Petitioner for Petitioner's one-half

share of day care expenses in the amount of $9,161.83.
9.

The medical insurance premiums incurred by Respondent in 2002 and 2003 were

reasonable and necessary.
10.

Respondent is entitled to judgment against Petitioner for Petitioner's one-half

share of medical insurance premiums for 2002 in the amount of $723.70 and for 2003 in the
amount of $1,197.72, for a total of $1,921.42.
11.

Petitioner is entitled to a credit of $714.71 for Respondent's one-half share of

travel expenses for the children.
12.

The insurance maintained by both parties from 2004 to the time of trial offset and

Respondent is not entitled to a judgment against Petitioner for one-half of the insurance
premiums paid for the children during this period of time.
13.

Respondent is entitled to interest at the legal rate often percent (10%) per annum

on the day care and insurance premium arrears from the date each arrear accrued until the date of
judgment.
14.

Respondent is entitled to interest on the judgment at the legal rate from the date of

judgment until paid in full.
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DATED this *2- day of April, 2007.
BY THE COURT:

JUDGE GLENN K
Third District Court

CERTIFICATE OF DELIVERY
On the 5th day of March, 2007,1 hereby certify that I mailed and faxed a true and correct
copy of the foregoing FINDINGS OF FACTS AND CONCLUSIONS OF LAW, postage
prepaid, to the following:
Michael J. Thompson
881 South Orem Blvd., Suite 3
Orem, UT 84058
(801) 233-9044 [facsimile]

\AK>^
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IN THE THIRD DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

CHILD SUPPORT OBLIGATION WORKSHEET

Chad E. Bennion ,

(SOLE CUSTODY AND PATERNITY)

vs.

Civil No. 964903735

Christine Hess fka Christine Bennion

MOTHER
1. Enter the # of natural and adopted children of this mother and father for
whom support is to be awarded.
|2a. Enter the father's and mother's gross monthly income. Refer to
Instructions for definition of income.
$ 3,467.00
2b. Enter previously ordered alimony that is actually paid. (Do not enter
[alimony ordered for this case).
0.00
2c. Enter previously ordered child support. (Do not enter obligations ordered
[for the children in Line 1).
0.00
2d. OPTIONAL: Enter the amount from Line 12 of the Children in Present
Home Worksheet for either parent.
0.00
3. Subtract Lines 2b, 2c, and 2d from 2a. This is the Adjusted Gross Income
for child support purposes.
$ 3,467.00
|4. Take the COMBINED figure m Line 3 and the number of children in Line 1
to the Support Table. Find the Base Combined Support Obligation. Enter it
here.
\5. Divide each parent's adjusted monthly gross in Line 4 by the COMBINED
adjusted monthly gross in Line 3.
39%
|6. Multiply Line 4 by Line 5 for each parent to obtain each parent's share of
the Base Support Obligation.
$515.58
7. BASE CBDQLD SUPPORT AWARD: Bring down the amount(s) from Line
6 or enter the amounts(s)fromthe Low Income table per U.C.A, 78-45-7.7.
$515.58
the parents) without physical custody of the child(ren) pay(s) the amount(s)
[all 12 months of the year.

8.
9.

Which parent is the obligor?

( ) Mother

COMBINED
2

$ 5,537.00
0.00
0.00
0.00
$ 5,537.00

$ 9,004.00
$ 1,322.00

61%
$ 806.42
$ 806.42

( ) Both

Is the support award the same as the guideline amount in line 7? $( ) Yes ( ) No
If NO, enter the amount(s) ordered: $

10.

(JO Father

FATHER

(Father)

$_

(Mother) and answer number 10.

What were the reasons stated by the court for the deviation?
( ) property settlement
( ) excessive debts of the marriage
( ) absence of need of the custodial parent
( ) other:

Attorney Bar No.

( ) Dectronic Filing

( ) Manual Filing

6/2000
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ADDENDUM "D"
Order Motion to Amend/Alter Judgment,
dated November 5, 2007

FILED DISTRICT COUBT
Third Judicial District

MICHAEL J. THOMPSON, 5901
Attorney for Petitioner
881 South Orem Blvd., Suite 1
Orem, Utah 84058
Telephone: 801-223-9044

Deputy Clerk

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH

CHAD E. BENNION,

ORDER
(September 05, 2007)

Petitioner,

q(p^Jo3>7 3 J"""

vs.

CHRISTINE M. BENNION
(n.k.a. Christine Hess),

civil No. ^emsrrtJudge Glenn K. Iwasaki
Commissioner T. Patrick Casey

Respondent.

THIS MATTER came before the court on September 5th, 2007, at the hour of
8:00a.m. before the Honorable Glenn K. Iwasaki, Third District Court Judge, on
Respondent's Motion to Alter or Amend Judgment. Present were Petitioner Chad E.
Bennion represented by counsel, Michael J. Thompson and counsel for Respondent,
David R. Ward. Respondent, Christine Hess, was not present.
Having taken oral argument, heard the representations of the respective parties,
and considered the arguments presented by the parties' counsel, the Honorable Judge
Glenn K. Iwasaki enters the following orders:

1

FINDINGS OF FACT

1.

The Court does not fault Respondent for approaching the Court on

a Motion to Amend or Alter Judgment.
2.

As the Court received the document, there was the ability for the

Court to weigh the impact of the document (exhibit) and while the Court
was troubled by the lack of foundation as to any supporting documentation
to support the summary, there was no documentation available for the
Court to look at, the weight given to the document was diminimus
because of the lack of foundation.
3.

The Court does not mean to indicate that mere testimony or only

her testimony was used in a pejorative sense, but rather to emphasize the
lack of any documentation to support her testimony. So when the Court
indicated only her testimony, that's all that was there, it wasn't in a
pejorative sense, it was only as an emphasis on the lack of any
documentation.
4.

Accordingly, the Court after hearing argument and after being

reminded of the Court's former ruling and analysis maintains the original
position.

WHEREFORE, the Court enters the following Orders:

2

ORDER

1.

Respondent's Motion to Alter or Amend Judgment is denied.

2.

The parties are each to bear their own respective attorney's fees.

3.

Mr. Thompson is directed to prepare the appropriate order.

DATED, this

r" dayo£ ^/-

2007.

Commissioner Patrick
Third DisfnctXourt G

Judge Glenn K. Iwasaki
Third District Court Judge

APPROVED AS TO FORM AND CONTENT:

Date
Attorney for P^tiHone^

3

NOTICE PURSUANT TO RULE 7(F)(2) OF THE UTAH RULES OF CIVIL PROCEDURE

TO CHRISTINE M. BENNION n.k.a. CHRISTINE HESS and DAVID R. WARD:
Notice is hereby given that pursuant to Rule 7(f)(2) of the Utah Rules of Civil Procedure of
the District Courts of the State of Utah, that this Order Prepared by the Respondent shall be
the Order of the Court unless you file an Objection in writing within five (5) days from the
date of the service of this notice, plus three (3) days for mailing if sent by mail.

CERTIFICATE OF SERVICE

I hereby certify that I [ ] hand delivered, [ ] sent via facsimile, [X] mailed, a true
and correct copy of the above and foregoing Order (September 05, 2007), on this 19th day of
October, 2007 directed to:
David R. Ward
Attorney for Respondent
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107
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